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To Sue or not to Sue, That Is the Question

-- Analysis on Article 24 of Judicial Interpretation (II) of the Contract Law

Deming Zhao/Zhang Yan/Guan Yang

In accordance with Article 24 of Judicial
Interpretation (II) by the Supreme People’s Court
of the People’s Republic of China of Several
Issues concerning the Application of the Contract
Law of China (effective from May 13th, 2009)
(“Article 24”), where a party objects to the
contract termination prescribed in Article 96 of
the Contract Law (“Article 96 Termination”),
the court will not uphold such objection if the
objecting party sues after elapse of the agreed
time limit for raising objections, or after 3 months

of receipt of the notice of termination if there is
no agreed time limit.

Under Article 96 of the Contract Law, the non-
terminating party may object to the unilateral
termination by the terminating party. Such
objection can be made through initiating an
affirmative action where the termination can be
“affirmed” by the court not justified and
therefore invalid. Such action can be taken at any
time as long as the claim is within the time bar of
2 years.



Of course, if the non-terminating party does not
raise objection in a timely manner, the fate of the
contract as unilaterally terminated by one party
remains uncertain. Possibly out of considerations
of maintaining the security and stability of
transactions, Article 24 imposes a shorter time
limit of 3 months for the non-terminating party to
sue the terminating party on validity of
termination. However, Article 24 itself is
confusing and problematic to the non-terminating
party. The paramount issue is: what is the
termination prescribed in Article 96 of the
Contract Law?

Pursuant to Article 24, the three-month time limit
only applies to objection to Article 96
Termination. As covered by Article 96 of the
Contract Law, six instances of termination are
permitted, which include termination by
agreement, force majeure events, anticipatory
breach of contract, delay in performance,
frustration of the purpose of contract as a result
of breach and other instances prescribed by law.

Guided by Article 24, the non-terminating party
needs to ensure in the first place whether a
termination is one of the Article 96 Termination
so as to determine if a suit within 3 months is
necessaty. In determining whether to sue to
challenge the termination, the non-terminating
party faces a following dilemma.

I. Justified Termination?

Literally the Article 96 Termination means
termination in accordance with Article96. In
other words, Article 96 Termination is a
termination justified on the basis of Article 96. If
this understanding is correct, only the challenges
to justified termination ate subject to the three-
month time limit.

Assuming the non-terminating party can ascertain
that the unilateral termination by the other party
was justified under Article 96, the objection to a
justified termination would be a nuisance and
such a nuisance can be made within 3 months,
according to Article 24. Then, why does the
Judicial Interpretation stir efforts to tolerate
nuisance and solemnly grant nuisance a time limit
of 3 months to sue at court?

Assuming the non-terminating party can
determine that the termination is not justified
under Article 96, the objection will not be subject
to the three-month time limit. The non-
terminating party may sue to challenge the
termination as long as the challenge is within the
time bar of 2 years. If so, the Judicial
Interpretation will fail to achieve the purpose of
maintaining the security and stability of
transactions.

Gazing at Article 24, the non-terminating party
would be at a total loss. How could the non-
terminating party venture a human judgment on
the meaning of “Article 96 Termination”? If one
party terminated a contract and cleverly did not
state a reason or did purport to state that the
termination was one of the Article 96
Termination, what should the non-terminating
party be supposed to do? To sue or not to sue,
that is still a question.

Perhaps the non-terminating party may be
suddenly enlightened. When the termination is
justified, the time limit is only set for the possible
nuisance. In such a case, there is no necessity on
the part of the non-terminating party to exhibit
itself as an nuisance by suing to challenge the
termination; when the termination is not justified,
the non-terminating party will not be bothered
with the time limit, and will be able to challenge
the termination and claim for damages as well at
any time in one suit against the terminating party,
provided, of course, that the challenge and claim
are within the two-year time bar. Given the
enlightenment, the non-terminating party does
not need to sue. Article 24 merely turns out to be
an alarming dream.

II. Unjustified Termination?

Unjustified termination of contracts is obviously
not Article 96 Termination, and the objection to
unjustified termination will not be subject to the
time limit prescribed in Article 24. Given the
absurdity of confining the time limit to objection
to justified termination, the court might further
construe that the termination prescribed in Article
24 also includes relevant termination. However,
what termination can be relevant to the Article 96
Termination? The more interpretation, the more



confusing it becomes. If the further construction
proceeds this way, Article 24 would become a
nightmare to the non-terminating party. Where
does Article 24 intend to drive the non-
terminating party after all?

Scared by the problematic Article 24, the non-
terminating party may haste a decision, at cost, to

sue within 3 months to challenge the termination,
no matter whether the termination is justified.

ITI. Conclusions

Article 24 implies the importance of self-remedy
by the parties. The parties may agree to a time
limit longer than 3 months (of course shorter
than the two-year time bar) that shall apply to all
instances of termination. With such agreement or
provision in place, the non-terminating party
would not be bothered with Article 24. Instead, if
the agreed time limit is two years which is the
general time bar, it may eliminate the necessity of
lodging a separate action on validity of
termination. If so, to sue or not to sue on
termination will not be a question.
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